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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 

 
SESSIONS CASE NO.         :-      300 of 2015 

(Under Section 366(A)/376/343/34 of 
the IPC, arising out of G.R. Case No.  
2111/2009) 
 

Present      :- Sri Ashok Kumar Borah, AJS 
Sessions Judge, Sonitpur 
Tezpur 
 

Prosecutor  :- State of Assam 

         -vs- 
Accused 
 

:- 1. Sri Ranjit Rohidas,  
Son of  Ratiram Rohidas 
Resident of Kothalguri 
Police Station – Tezpur 
Dist- Sonitpur, Assam.  
2. Sri Deben Rajowar   
Son of  late Motilal Rajowar, 
Resident of Bahbari 
Police Station – Tezpur 
Dist- Sonitpur, Assam. 
3. Sri Manglu Rohidas 
Son of  late Joga Krishna Gowala 
Resident of Bindukuri Rupajyitu Bagan 
Police Station – Tezpur 
Dist- Sonitpur, Assam.  
  

Date of framing Charge :- 12/11/2015 
 

Date of Recording Evidence :- 26/02/2016,   29/08/2016, 
05/01/2017 & 02/02/2017. 
  

Date of 313 CrPC statement of the 
victim. 

:- 20/07/2017. 

     

Date of Argument :-  30/08/2017  
 

Date of Judgment :-   08/09/2017 
  
 

Counsel for the Prosecution :- Mr. Munin Chandra Baruah 
Public prosecutor 
Sonitpur. 
 

Counsel for Accused :- Md. B. Borthakur, Advocate.   
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JUDGMENT 

1.  In this case accused Sri Ranjit Rohidas is put for trial for 

allegation of charge u/s 366/343/376 of the IPC and accused Sri Deben 

Rajowar and Manglu Rohidas @ Goala are put for trial for allegation of 

charge u/s 366(A)/34 of the IPC. 

2.  The factual matrix of this case, according to the FIR in brief is 

that on or about 6 p.m. of 09-11-2009 accused Ranjit Rohidas 

forcefully inducing Miss X, 13 years old minor sister of the informant, 

taken away to somewhere. After enquiry, they came to know that the 

said accused after taking the said minor sister of the informant, 

confined her at Koithalguri. Hence, the prosecution case.  The ejahar 

was filed by informant Sri Amal Rajowar on 13-11-2009 before Bebejia 

Police Out Post under Tezpur Police station.  

3.  After receipt of the ejahar I/C of Bebejia Police Out post after 

giving GDE No. 201 dated 13.11.2009 at 4.00 p.m. forwarded the 

same to O/C Tezpur Police Station for registering a case.  On receipt 

the said ejahar, O/C Tezpur  Police station registered the case vide 

Tezpur PS Case No. 1098/09 366(A)/ 343 of the IPC vide GDE No. 497 

Dated 14-11-2009.  After completion of usual investigation, the O/C 

Tezpur Police Station sent up the case for trial against the accused Sri 

Ranjit Rohidas   u/s 366(A)/343/376 of the IPC and accused Sri Deben 

Rajowar and Manglu Rohidas @ Goala u/s 366(A)/34 of the IPC 

showing the Manglu Rohidas @ Goala as absconder.     

4. On being appeared the accused persons before this court, after 

hearing both parties, my predecessor –in-court framed charge against 

the accused Sri Ranjit Rohidas u/s 366/343/376 of the IPC and 

accused Sri Deben Rajowar and Manglu Rohidas @ Goala u/s 

366(A)/34 of the IPC. Particulars of the charge were read over, 

explained to the accused to which they pleaded not guilty and claimed 

to be tried.        
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5.   To substantiate the case prosecution examined 8 witnesses 

including the Medical Officer, learned Judicial Magistrate and 

Investigating Officer. Statements of the accused persons are recorded 

u/s 313 Cr.P.C. All the allegations made against the respective accused 

and the evidence appears against the respective accused are put before 

them for their explanation where they denied the allegation and 

declined to adduce defence evidence. 

6.  I have also heard the argument put forward by the learned 

counsels of both sides.   

7. The points for decision in this case are that - 

(1)  “Whether the accused on 09-11-2009 at about 6 p.m. at 

Bahbari under Tezpur Police station, in furtherance of their 

common intention,  induced  the victim, a minor girl under the age 

of 18 years, to go from her home or to do any act or acts with the 

intent that the said victim may be forced(seduced) to illicit 

intercourse with the accused and thereby committed an offence 

punishable under section 366(A)/34   of the IPC?   

(2)  “Whether the accused Ranjit Rohidas on 09-11-2009 at about 

6 p.m. at Bahbari under Tezpur Police station,   kidnapped 

(abducted) the victim,  with the intent (or knowing it to be likely) 

that she might be compelled to marry the accused against her will 

or in order (or knowing it to be likely that she might be  forced( 

orseduced) to illicit intercourse with the accused and thereby 

committed an offence punishable under section 366  of the IPC?   

(3) “Whether on the same date, and thereafter for five days, at 

Bindukuri Kathalguri under Tezpur police station the accused 

Ranjit Rahidas wrongfully confined Miss X  and thereby committed 

an offence punishable u/s 343  of the IPC?  

(3) “Whether on the same date, and thereafter for five days, at 

Bindukuri Kathalguri under Tezpur police station the accused 

Ranjit Rahidas committed rape on Miss X and thereby committed 

an offence punishable u/s 376  of the IPC? 

Reasons, Decisions and reason for decision. 

8. To arrive at the judicial decision, let me appreciate the 

evidence on record. 
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9. PW 1, Dr. Palasmoni Keot, stated that on 14-11-2009 he was 

working as Medical & Health Officer-1 in the Kanaklata Civil Hospital, 

Tezpur and on that day at about 1 p.m.  he examined victim girl Miss 

“X”, 13 years, D/O Junaram Rajowar of village Nij Bahbari Rajowar 

Basti, PS -Tezpur, in reference to Bebejia Out Post GD No. 201 dated 

13-11-2009, on being escorted and identified by UB Constable 385 

Islamuddin and woman police 117 Prabha Narzary, OPD Registration 

No. 108934/09 dt. 14-11-2009 and I found the following: 

  Her LMP – 02-11-2009. She is well dressed and tidy and her 

gait is normal. Height – 138 cm, Weight – 35 kg, Teeth 14/14. Her 

secondary sexual characters are well developed. Breast and nipple are 

well developed and has no injury marks. Pubic and axillary hair are 

present but scanty.   Vulva, vagina well developed and hymen is 

absent. Vaginal smear for spermatozoa is taken. Vagina accommodates 

two fingers and shows no injury marks. Cervix is firm and uterus is 

normal size and adnexas feel normal. No injury marks seen on any 

part of her body. She has itching of upper eye lid since 13-11-09 and 

are swollen. Uterus is normal size and shape and outlines 6.7 x 3.5 x 

2.9cm. Endometrium is of normal thickness and myometrium is 

normal. Ovaries are normal. Impression – normal pelvic organs.    

  X-ray report enclosed. Opinion – Age of the person under 

investigation is below 18 years.  

OPINION: 

1.  Age of the person under investigation is below 18 years.  

2. She has no signs of recent sexual intercourse seen at the time 

of examination.  

3. She has no injury marks of violence seen in her private parts.     

Ext. 1 is the Medical Report and Ext. 1(1) is his signature. Ext. 2 is the 

Advice slip and Ext. 2(1) is his signature. Ext. 3 is the laboratory report 

and Ext. 4 is the USG report and X-ray report including plates and Ext. 

4(1) is the signature of Dr. P.K. Barman, Radiologist, which is known 

to him.  
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  In cross-examination, the doctor admitted that the age of the 

victim may also be 17 years. His assessment of age on the basis of 

ossification report of the patient may vary two years on either side of 

his estimation.  

10.   PW 2 Sri Amal Rajowar deposed that he knows the accused 

persons. Deben Rajowar is from his village. Other two are from 

Kathalguri. Victim Miss X is his sister. The incident occurred in the year 

2009. One day, at about 6 p.m., when his sister went to a shop, at 

that time Ranjit Rahidas forcibly took her. He came to know that Ranjit 

Rahidas had kept his sister in his house. Thereafter, he lodged the FIR 

after three days. The FIR was written by one person as per his 

instruction. Ext. 5 is the FIR and Ext. 5(1) is his signature. Thereafter, 

police recovered his sister from the house of accused Ranjit Rahidas. 

His sister informed him that Ranjit Rahidas along with two others 

forcibly abducted her and Ranjit Rahidas committed rape on her. At 

the time of the incident, the age of his sister was 13/14 years.   

  In cross-examination he stated that immediately after the 

incident, they informed about the incident to Bebejia Police Out Post. 

The distance between his house and Bebejia Out Post is 7/8 kms. 

Thereafter, police personnel from Bebejia Out Post came to thier 

house. Police enquired him, his brothers Kajal Rajowar and Bapdhan 

Rajowar about the incident. Thereafter, police did not question them 

about the incident. he filed the written FIR after recovery of his sister 

from the house of Ranjit Rahidas after few days.  When Tilumoni went 

missing, they came to know that she had a love affair with Ranjit 

Rahidas. She has not seen the incident herself. 

11.   PW 3 Sri Luhit Rajowar stated that he knows all the accused 

persons and the victim. The incident took place about 7 years ago. His 

father is a Gaonburah. After two days of incident, Amal Rajowar, the 

brother of the victim, informed that his sister was missing while she 

went to a shop. Lateron she has been recovered from the house of 

Ranjit Rohidas. 



Page 6 of 18 

Sessions Case No. 300 of 2015. Page 6 

 

12.  PW 4 Sri Jaharlal Rajowar stated that he knows all the accused 

persons. The victim is his niece. The incident took place about 5/6 

years ago. After 2/3 days of the incident Amal Rajowar informed him 

that three boys of Kathalguri taken away the victim. After four days of 

the incident, the victim was recovered. He has been informed by the 

victim that accused person forcefully taken her to his house.     

  In cross-examination he stated that Deben informed him that 

Miss X had gone with two unknown boys.    

13. PW 5 Sri Kajal Rajowar deposed that he knows Deben 

Rajowar. He does not know the other accused standing in the dock 

and absentee accused Ranjit Rohidas. Victim is his sister. The incident 

occurred in the year 2009. At the time of incident, the victim was aged 

about 13 years. Next day of the incident, he went to his house at Nij 

Bahbari, Rajowar basti on being came to know about the incident. 

They had searched their missing sister but failed to recover her. 

Lateron he came to know that victim was resides in the house of Ranjit 

Rohidas. Then his brother filed the complaint before the police station 

and thereafter police recovered his sister. She reported him that when 

she along with one baby went to a nearby shop at about 5.30 p.m. to 

bring biscuits, on the way, two persons standing there with a bike and 

forcefully took her to the house of Ranjit Rohidas. She also reported 

him that Ranjit Rohidas had committed rape on her.        

14. PW 6 Miss X, the victim, stated that she knows all the 

accused persons. The incident took place on or about 5.30 p.m. of 7 

years ago. She along with his two years old nephew went to a shop to 

bring biscuits. On way to shop she met  Ranjit, Manglu and Deben who 

gagged her mouth and forcefully took her in a bike and took her to the 

house of Ranjit Rohidas. Ranjit took her in a bike and other two 

accused are accompanied them separately. Ranjit confined her in a 

room of his house by closing the door for five days. Ranjit committed 

rape on her for three days. Accused persons had left her two years old 

nephew at the place where she was forcefully taken. She raised alarm 
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when Ranjit committed rape on her. Thereafter, on being came to 

know about the incident by her family members they informed to 

police and accordingly police rescued her. At the time of incident, her 

age was only 13 years. After recovery, she was taken to Kanaklata Civil 

Hospital, Tezpur for examination. Her statement was recorded by 

police and also her statement was recorded by the learned Magistrate 

where she put thumb impression thereon.        

   Though she has been exposed to long cross-examination 

except giving many suggestion, the evidence as to at the relevant time 

while she went to bring biscuits to a shop along with her two years old 

nephew, Ranjit, Manglu and Deben gagged her mouth, forcefully took 

her in a bike and took her to the house of Ranjit Rohidas where Ranjit 

confined her in a room by closing the door for five days and Ranjit 

committed rape on her for three days has remained unchallenged.  

15. PW 7 Idrish Ali stated that on 13-11-2009 he was posted at 

Bebejia Police Out Post under Tezpur Police station as I/C and he 

received an ejahar filed by one Amal Rajowar, S/O Jonaram Rajowar of 

Bahbari Rajowar Basti and the same was forwarded to Tezpur Police 

station for registering a case vide OP GDE No. 201/ dt. 13-11-2009 and 

the same has been registered as Tezpur PS Case No. 1098/2009 u/s 

366(A0/343 of IPC Vide GDEntry No. 497 dated 14-11-2009 and 

endorsed him for investigation as he has already taken pre-steps and 

SI Niprendra Mahanta has already completed the investigation of the 

case. Ext. 5 is the said ejahar and Ext. 5(2) is his signature with note 

and Ext. 5(3) is the signature of Md. Abul Hussain, the then O/C of 

Tezpur PS with note.   

   On the same day, he has visited the place of occurrence i.e. 

Bahbari Rajowar Basti, recorded the statement of complainant at the 

police out post and prepared the sketch map. Ext. 6 is the sketch map 

and Ext. 6(1) is his signature. He has also recorded the statements of 

witnesses. From the statement of witnesses it came to know that the 

victim is in the house of the accused so they recovered on search the 

victim from the house of the accused Ranjit Rahidas. He has also 
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recorded the statement of the victim Miss X and sent her for medical 

examination on 14-11-2009. On 19-11-2009 he sent the victim to 

learned Magistrate for recording her statement u/s 164 Cr.P.C. and 

collected the statement of the victim and the medical report. He 

searched all the three accused persons namely, Ranjit Rahidas, Deben 

Rajowar and Manglu Rahidas. On 28-01-2010 he arrested the accused 

Deben Rajowar and Ranjit Rahidas and forwarded them to the Court 

on 29-01-2010. On search, he could not found the accused Manglu 

Rahidas as he was absconding and handed over the case diary to 

Incharge of Out Post for further investigation and necessary action. 

 After completion of investigation, SI Niprendra Mahanta filed charge 

sheet against the accused Ranjit Rahidas Deben Rajowar and Manglu 

Rahidas showing as absconder accused on the basis of his 

investigation. Ext. 7 is the charge sheet and Ext. 7(1) is the signature 

of SI Niprendra Mahanta, which is known to him on official 

communication.           

  In cross-examination he admitted that the incident took place 

on 09-11-2009. In the ejahar, the name of only one accused Ranjit 

Rahdas was mentioned. The ejahar was filed on 13-11-2009. The 

cause of delay in filing the ejahar was not mentioned in the ejahar. He 

has not mentioned in the case diary about receiving the telephonic 

message before filing the ejahar. He has not recorded the statement of 

Chandan Rajowar. From the statements of witnesses, it appears that 

the victim went to the shop of Chandan Rajowar.  He has not seized 

any motor cycle or any other articles in connection with this case. He 

has also not seized any age certificate of the victim.   

  He confirmed that witness Amal Ranjowar did not state before 

him that Ranjit Rahidas committed rape on the victim.  

  Witness Kajal Rajowar did not state before him that victim 

reported him that when she along with one baby went to a nearby 

shop at about 5.30 p.m. to bring biscuits. On the way, two persons 

standing there with a bike and forcefully took her to the house of 

Ranjit Rahidas.  
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  Witness/victim Miss X did not state to him that accused Ranjit 

forcefully took her to his motor bike and immediately other two 

accused are fled away from the scene. 

  Said witness also did not state to him that accused took her in 

the rear seat and fasting her face with a cloth. 

   Said victim/witness stated to him that accused Ranjit Rahidas 

forcefully committed misdeed to her.      

16. PW 8 Smt. Mausumi Dey, Assistant Sessions Judge, Cachar, 

Silchar, has stated that on 19-11-2009 she was working as Sub-

Divisional Judicial Magistrate (Sadar), Tezpur. The victim Miss X was 

produced by I.O. before the learned Chief Judicial Magistrate, Sonitpur, 

Tezpur on 16-11-2009 in reference to Tezpur PS Case No. 1098/09 u/s 

366(A)/343 of the IPC, GR Case No. 2111/09 for recording statement 

u/s 164 Cr.P.C. and fixed 19-11-2009 for recording the statement of 

the victim and forwarded to her. On 19-11-2009 she has recorded the 

statement u/s 164 Cr.P.C. of victim Miss X, D/O Late Junaram Rajowar, 

of village Bahbari, PS Tezpur, and read over to her and she put thumb 

impression  thereon in presence of her. The witness made statement 

before her voluntarily.  

  Ext. 8 is the order dated 16-11-2009 of the then learned Chief 

Judicial Magistrate, Sonitpur, Tezpur and Ext. 8(1) is the signature of 

the then Chief Judicial Magistrate, Sonitpur, Tezpur. Ext. 8(2) is her 

order dated 19-11-2009, Ext. 8(3) is her signature and Ext. 8(4) is her 

order after recording the statement of the victim/witness Miss X and 

Ext. 8(5) is her signature. Ext. 9 is the statement of the victim/witness 

Miss X recorded by her u/s 164 Cr.P.C. and Ext. 9(1) is her signature.   

17.  These much is the evidence of the prosecution case.   

18.  Accused pleaded total denial while their statements were 

recorded u/s 313 Cr.P.C.    

19. Learned counsel for the accused submitted that the prosecution 

has failed to prove the charge beyond any reasonable doubt. Firstly, 
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ejahar was filed by the complainant after 5 days of the occurrence. 

The ejahar did not disclose any explanation for lodging the same in 

late. Secondly, the statement of the victim was recorded u/s 164 

Cr.P.C. after six days of the incident. Thirdly, after the incident the 

complainant has informed about the matter to the police station 

through telephonic message but I.O. did not give any GD entry upon 

the receipt of said message. Fourthly, according to PW 3, the victim 

went to the house of the accused at her own will. According to PW 5, 

the brother of the victim stated that on being came to know about the 

incident they have searched their minor sister but failed to recover her. 

Lateron he came to know that victim was resides in the house of Ranjit 

Rohidas. According to him, two persons forcefully took the victim to 

the house of Ranjit Rohidas in a bike but he did not name all the three 

accused persons as alleged in the prosecution story. Fifthly, non-

examination of Chandan Rajowar, the shop keeper in whose shop the 

victim going to purchase biscuits as alleged is also lacuna on the part 

of the prosecution. Sixthly, according to the victim accused Ranjit in 

his house committed misdeed for five days. She has not stated that 

accused Ranjit Rohidas has committed rape as alleged. In the house of 

accused Ranjit Rohidas, the victim move freely without raising any 

objection. She has not made any attempt to go out by opening the 

door. Seventhly, the Investigating Officer has failed to collect the age 

certificate of the victim. Eighthly, the doctor no where stated that she 

found any sign of recent sexual intercourse even doctor found no 

injury marks or violence in her private parts. Had accused really 

committed rape upon her forcefully she might have sustained injury 

not only on her body but also on her private parts. But there is no any 

injury found upon the body or private parts of the victim as stated by 

the doctor.  

20.  Per contra, learned Public Prosecutor submitted that according 

to doctor‟s report victim is a woman below 18 years. Besides, the 

prosecution evidence has ably proved the alleged charge against the 

accused persons as such they are required to be convicted.  
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21. Keeping in mind the rival submissions advanced by learned 

counsels of both the parties, I am going to dispose the case as follows. 

22.  A close scrutiny of the record, it appears that to substantiate 

the case prosecution examined as many as eight numbers of 

witnesses. Among them, three are official witnesses i.e. the Doctor, 

Investigating officer and the learned Magistrate who recorded the 

statement of the victim. Other five numbers of witnesses are non-

official witnesses. PW 2 Amal Rajowar, PW 5 Kajal Rajowar are 

brothers of the victim and PW 4 Jaharlal Rajowar is the maternal uncle 

of the victim.   

23. Here in the present case, other than victim no one is eye 

witness to the occurrence. According to the FIR, at about 6 p.m. of the 

said fateful evening, accused Ranjit Rohidas forcefully inducing the 

victim taken away to somewhere and according to the victim PW 6 at 

the relevant time while she went to bring biscuits from a nearby shop 

along with her two years minor nephew. Accused Ranjit, Manglu and 

Deben forcefully took her in a bike took to the house of Ranjit Rohidas 

where Ranjit kept her there for five days and she has been raped for 

three days. She was kept by locking the door. Other than the said two 

years old nephew there is no any evidence that anybody has seen the 

occurrence.  

   Law is well settled that the most important witness in an 

abduction case is generally the abducted woman herself. As stated 

above, there is none other than two years old minor nephew of the 

victim, therefore it is not expected for the prosecution to adduce the 

other independent witnesses to support the case.    

24. It may also be mentioned at this juncture that the Hon‟ble Apex 

Court has laid down several Judgments that in case of 376 of the IPC, 

conviction can be based merely on the sole testimony of the 

prosecutrix, if the same is found credible and trustworthy. In this 

regard, reference may be placed on Aman Kumar and another Vs. 

State of Haryana AIR 2004 SC 1497 wherein it has been held that 
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prosecutrix‟s evidence needs no corroboration. She stands at higher 

pedestal than injured witness and if her testimony is doubtful, court 

may search for assurance short of corroboration.  

25. As stated above, the only eye witness in this case is the victim. 

How far the evidence of victim of this case i.e. the PW 6, is reliable to 

convict the accused. According to the victim, i.e. the PW 6, the incident 

took place or about 5.30 p.m. of 7 years ago. She along with her two 

years old nephew went to a shop to bring biscuits. On way to shop she 

met Ranjit, Manglu and Deben who gagged her mouth and forcefully 

took her in a bike and took her to the house of Ranjit Rohidas. Ranjit 

took her in a bike and other two accused are accompanied them 

separately. Ranjit confined her in a room of his house by closing the 

door for five days. Ranjit committed rape on her for three days. 

Accused persons had left her two years old nephew at the place where 

she was forcefully taken. She raised alarm when Ranjit committed rape 

on her. Thereafter, on being came to know about the incident by her 

family members they informed to police and accordingly police rescued 

her but in her statement u/s 164 Cr.P.C. she stated that after taking 

her by Ranjit kept her in his house for five days. She further stated 

that during these five days she was kept with the mother of Ranjit. She 

again stated that after three days police recovered her. If she was 

recovered by police after three days of kidnapping how accused Ranjit 

kept her for five days ? Therefore, the oral evidence made by the 

victim before the court as to keeping her by accused Ranjit for five 

days is found to be not corroborated with her statement made before 

the learned Magistrate u/s 164 Cr.P.C.  

26. As discussed herein before one of the ingredients u/s 366(A) of 

the IPC is – force or seduced to illicit intercourse. An offence under this 

section is only committed when a girl below 18 years of age is induced 

by a person to go from any place with intent that she may be or 

knowing that it is likely that she will be forced or seduced to illicit 

intercourse with another person. Here in this case as details discussed 
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herein before that accused Ranjit Rohidas kidnapped the victim and 

seduced to illicit intercourse by himself not by another person.  

27. Next point is to be discussed – whether the accused abducted 

the victim or taken away her without her will. Every act done “against 

the will” of a person is done „without his consent” ; but an act done 

“without the consent” of a person is not necessarily “against his will”, 

which expression imports that the act is done inspite of the opposition 

of the person to the doing of it. The provisions of section 90 are not to 

be applied to this section.  

  Again “will” means the will of the girl and not that of the 

guardian. When the girl had gone out of her father‟s house and went 

with the accused willingly and without anybody having exercised any 

compulsion on her, no charge under this section can be made out 

against the accused. 

28.   As discussed herein before, the victim PW 6 stated in 

examination-in-chief that while accused Ranjit Rohidas committed rape 

she raised alarm. She further stated that she was not allowed to go 

out form his house. On the other hand, there is an evidence that she 

has been in the house of the accused  of Ranjit Rohidas for five days 

and during five days she has taken food in time, went to latrine, bath 

room regularly. During that period she met the father and mother and 

sister of Ranjit at the house of Ranjit but there is no any evidence that 

the victim complained to any of the family members i.e. parents and 

sister of Ranjit Rohidas about the forceful kidnapping and forceful 

commission of rape. Had the accused forcefully kidnapped her, 

committed illicit relation forcefully without her consent, she could have 

easily complained to parents and atleast sister of accused Ranjit 

Rohidas who were available during the time of alleged confinement. 

There is no evidence that she has been confined or locked in a room or 

there is no any evidence that she has been confined at the point of 

gun. On the other hand, there is an evidence that she has loitering 

freely in the house of accused Ranjit during those period of alleged 
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confinement. According to the victim in the house of Ranjit there are 

only two rooms and in the room there is a provision to open the room 

from inside but there is no any evidence that she has been locked in a 

room from outside. Therefore, if the victim desires to go out she can 

easily went out by opening the door but she did not do so.  

29.  Another point is to be discussed in the present case is that 

according to the victim she raised alarm when Ranjit allegedly raped 

her but had she really raised alarm while committing rape that would 

have been heard by not only father, mother of accused Ranjit and also 

be heard by sister of Ranjit as they were very much present in the 

house of accused Ranjit. There is no evidence as to the reaction of the 

parents and sister of accused Ranjit on hearing the alarm of victim, 

therefore, the alleged raising alarm by the victim at the time of alleged 

rape is also doubtful.  

 30. Another lacuna in this case is that according to the victim, she 

has been confined by accused Ranjit for five days but in the statement 

u/s 164 Cr.P.C. the victim stated that she was recovered by police after 

three days and there is an allegation that accused Ranjit had 

committed rape on her forcibly but police has failed to seize any 

wearing apparels of the victim.  

  Another point is to be discussed in the statement of the victim 

is that according to the prosecutrix she was alleged to have been 

kidnapped by the accused persons while she went out in the evening 

at about 5.30 p.m. of 7 years ago. She along with her two years old 

nephew went to a shop to bring biscuits.There is an evidence that near 

the place of occurrence there were many people resides but had the 

victim was forcefully kidnapped, definitely she could have raised alarm. 

Of course, there is an evidence that she has been gagged by the 

accused persons but there is no evidence that while she was taken in a 

bike she has tried to flee away from the clutches of accused Ranjit. On 

the other hand, there is an evidence that when she was forcefully 

taken by the accused she saw many people on the road but there is no 
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evidence that she had complained to any of the person met in the 

road. On the other hand there is an evidence of informant PW2 Amal 

Rajowar that when the victim went missing they came to know that 

she had love affairs with accused Ranjit Rahdias. That has not been 

denied by any of the witnesses.  

31.  Another point is to be discussed in the present case is as to the 

age of the victim girl at the relevant time.  

  Learned counsel for the accused submitted that there is no any 

birth certificate or age certificate or any certificate issued by the School 

authority where the victim first or last attended or any certificate 

issued by local authorities. Therefore, the age of the victim as claimed 

by the prosecution is doubtful. According to the FIR, the age of the 

victim at the relevant point of time is 13 years. According to the victim 

on the date of deposition, her age was 18 years and the incident took 

place 7 years ago so her age would have been 18 years at the time of 

alleged occurrence. Again, in her statement recorded u/s 164 Cr.P.C. 

she stated before the learned Magistrate that on the day of giving 

statement her age was 13 years. According to the doctor, PW1, the 

age of the person under investigation is below 18 years.    

32.  In the case of K. Muthu Mariappan – Vs – State, 

represented by the Inspector of Police, Criminal Appeal (MD) No.98 

of 2015, it was held that it is true that primary evidence to prove the 

date of birth of the individual may be preferably the birth certificate. 

But, it cannot be said that in absence of birth certificate, the date of 

birth cannot be proved. When the age of the individual is not disputed, 

the question of proving the same does not arise at all. It is the settled 

law that a fact in issue or any relevant fact or any fact relevant to the 

issue, which is disputed by the adverse party alone, needs proof. If it is 

not disputed, there is no need to lead any evidence in proof of the said 

admitted fact. 

33.  In this case, the victim and her parents categorically stated that 

she was 13 years at the relevant point of time. However, according to 
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the doctor, the victim‟s age is below 18 years and it was argued by the 

learned counsel for the accused while relying upon the Judgment of 

Hon‟ble Supreme Court titled as Jai Mala Vs. Home Secretary, 

Govt. of Jammu and Kashmir and others AIR 1982 SC 1297 

wherein it has been observed by Hon‟ble Supreme Court that margin of 

error in age ascertained by radiological examination two years on 

either side. Relying on the said Judgment learned counsel for the 

accused argued that if the margin of + 2 years is taken in case of 

prosecutrix, certainly it cannot be said that she was minor on the date 

of the alleged incident. In the instant case according to the doctor, the 

victim was below 18 years. Even if we assumed the age as stated by 

doctor that she was below 18 years then applying the aforesaid 

mandate that we can presume that the victim is above 18 years of 

age.  

34. Another point is to be discussed in the present case, as raised 

by learned counsel for accused that if the victim is unwilling to yield to 

sexual intercourse, she is  expected to receive injuries on her person. 

The absence of injuries on the body of the prosecutrix, generally, gives 

rise to an inference that she was consenting party to coitus. Where the 

prosecutrix had received multiple injuries on the various parts of her 

body it indicated that she offered resistance when she was subjected 

to sexual intercourse. The absence of injuries either on the accused or 

on the prosecutrix shows the prosecutrix did not resist but absence of 

injuries is not by itself sufficient to hold that the prosecutrix was a 

consenting party. May be, being frightened, she was unnerved or for 

fear of being assaulted she had not resisted.  

  Coming to the present case, according to the doctor, the victim 

was below 18 years of age at the relevant time. Besides, according to 

the medical report, there is no sign  of recent sexual intercourse seen 

at the time of examination and she has no injury marks of violence 

seen in her private parts. On the other hand, there is an evidence of 

complainant that after missing of the victim girl they came to know 

that the victim had a love affairs with accused Ranjit Rohidas. 
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35.   In view of the aforesaid reasons as discussed herein before, 

the statement of the victim is not convincing, cogent and reliable to 

convict any of the accused only with her solitary evidence.  

36.  The onus of proving the facts essential to the establishment of the 

charge against an accused lies upon the prosecution, and the evidence 

must be such as to exclude every reasonable doubt about the guilt of the 

accused. An accused cannot be convicted of an offence on the basis of 

conjectures or suspicion. Since reasonable doubt arisen in my mind, after 

taking into consideration, the entire material before it regarding the 

complicity of the accused, so benefit of doubt given to the accused.   

37.  In view of the aforesaid discussion, I am bound to hold that the 

prosecution has failed to prove the charge levelled against the accused 

persons beyond any reasonable doubt. As such, the accused is entitled to 

get the benefit of doubt. Hence, accused Sri Ranjit Rohidas, Sri Manglu 

Rohidas and Sri Deben Rajowar are acquitted and set them at liberty 

forthwith.    

38.  The liabilities of the bailors are hereby discharged.  

39. Send back the GR Case record being No.2111/2009 to the learned 

committal court along with a copy of this order. 

  Given under my Hand and Seal of this Court on this the 8th day of 

September, 2017.   

                                                               (A.K. Borah) 
                              Sessions Judge, 
                              Sonitpur, Tezpur. 

Dictated and corrected by me.  

 
             (A.K. Borah) 

                Sessions Judge, 
                                                Sonitpur, Tezpur.                                                              

 Typed by me.     

(R. Hazarika)Steno. 
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APPENDIX 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :- Dr. Palasmoni Keot 
2. Prosecution Witness No.2 :- Sri Amal Rajowar, complainant 
3. Prosecution Witness No.3 :- Sri Luhit Rajowar. 
4. Prosecution Witness No.4 :- Sri Jaharlal Rajowar. 
5. Prosecution Witness No.5 :- Sri Kajal Rajowar. 
6. Prosecution Witness No.6 :- victim. 
7. Prosecution Witness No.7 :- Idrish Ali, I.O. 
8. Prosecution Witness No.8 :- Smt. Mousumi Dey, Asstt. Sessions 

Judge,Cachar. 
 
 

 

EXHIBITS. 

Exhibit No. 1,2 3 & 4:  : Medical report, advice slip, laboratory 
report and USG report. 

Ext. 5 :  FIR    

Ext. 6    :  Sketch map 

Ext. 7    :  chargesheet 

Ext. 8    :  order dated 16-11-2009 

Ext. 9    :  statement of the victim u/s 164 Cr.P.C. 

 

 

  

  
    (A.K. Borah) 

 SESSIONS JUDGE,   

        SONITPUR: TEZPUR 

 


